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PRESS RELEASE

For Immediate Release: 30 May 2008

Contact: Lucy Grimshaw, 020 7935 1675 

Government risks further confusion on Environmental Liability 

Leading Members of the contaminated land remediation industry have today warned the Government is at risk of creating further confusion over environmental liability for the industry.

Commenting on the Environmental Industries Commission’s (EIC) Contaminated Land Working Group’s response to Defra’s consultation on draft regulations and guidance implementing the Environmental Liability Directive, Merlin Hyman, EIC Director, said: 

“The Government’s draft regulations and guidance have different definitions to the UK Part IIA liability regime which can only create further confusion and increase costs for the industry.

“In a recent survey of the industry, EIC found that 20% of the costs and time of brownfield assessment and remediation, some £200 million, could be saved through regulatory improvements.
“The Government must ensure that regulation is consistent not confused.”

--ENDS--

Note to Editors

1. The Environmental Industries Commission (EIC) is the lead trade association for UK’s environmental technology and services industry, with over 330 Member Companies. EIC represents the main environmental sectors (water, air, land, waste, transport, marine, climate change, etc). It has the support of leading politicians from all three major political parties, industrialists, trade union leaders, environmentalists, and academics.

2. EIC’s Contaminated Land Working Group represents over 200 Member companies.
3. The Environmental Liability Directive is likely to be transposed by December 2008 and seeks to achieve the prevention and remedying of environmental damage - specifically, damage to habitats and species protected by EC law, and to species or habitat on a site of special scientific interest for which the site has been notified, damage to water resources, and land contamination which presents a threat to human health. It reinforces the “polluter pays” principle - making operators financially liable for threats of or actual damage. For more information click here. 
4. The EIC’s response to the Defra consultation on the Environmental Liability Directive reads:

Defra

ELD Consultation

Environmental Liability Branch

Environment Regulation Policy Division

Area 5B Ergon House

Horseferry Road

London SW1P 2AL

30 May 2008

Dear Sirs,

RE: Consultation on the draft regulations and guidance implementing Directive 2004/35 on environmental liability with regard to the prevention and remedying of environmental damage.
Thank you for inviting Environmental Industries Commission (EIC) to submit information on the potential impact of the implementation of the Environmental Liability Directive (ELD) on the environmental technology and services industry (ETS) and to provide our comments and views on the draft Regulations and Guidance.  This consultation has been prepared following consultation with our members.

Introduction

EIC works to provide the environmental technology and services industry with a strong and effective voice with Government in the debate about how to ensure that British companies succeed in a rapidly growing worldwide market. With over 330 company Members, EIC is now the lead trade association for the ETS industry.  Our response to the consultation questions are provided in full below.

Response to Consultation Questions

Question 1: do you have any comments on the definitions, in particular the definition of ‘activity’ to which the regulations apply (regulation 2)?

Greater definition in respect of non-commercial activities such as those carried out by committees, clubs and associations may be warranted.
Question 2: do you agree that the Regulations should apply to all species and habitats within a SSSI for which that SSSI has been notified as well as to EU listed species and habitats (regulation 4)?

EIC supports any proposed extension to the scope of protection afforded to the environment such as all relevant species and habitats including all those for which Sites of Special Scientific Interest (SSSIs) have been notified.

Question 3: do you agree that the test of damage within SSSIs should be based on site integrity (Schedule 1)?

Yes

Question 4: do you agree that any damage which would be consistent with a drop in WFD status class should be classified as damage for the purposes of ELD (regulation 4)?
Yes

Question 5: do you agree that the definition of water should be limited to water bodies as identified for the purposes of WFD (regulation 4)?
No comment

Question 6: do you agree with the proposed approach to the threshold for land damage (regulation 4)?
The threshold for land damage is wider and more extensive than that contained with table A in Annex 3 of Defra Circular 01/2006.  Whilst such an approach is supported, it is suggested that without timely and appropriate technical guidance to support the required risk assessments to establish such thresholds the likelihood of regulatory authorities proceeding beyond the levels of “harm” covered under Part IIA EPA 1990 would be very low given that robust technical guidance is not yet fully published in respect of the latter regime.  Such guidance is required if the regime is to be applied as intended.

Question 7: do you agree with the proposed approach for deciding remediation for land damage? (Schedule 4)?
The proposed approach of taking into account the likely future use of land in question, even when not yet the subject of formal planning permission is not considered appropriate.  Schedule 4; Section 9(2) fails to specify a future use beyond that covered under planning permission.  There is no suggestion of a local or regional plan in the draft Regulations or Draft Guidance consistent with the approach earlier advocated in relation to the planned future use of the land in question as set out in a Regional or Local Plan, without the benefit of a Planning Permission.  

Question 8: do you agree with the proposed approach to the overlap with other legislation (regulation 6)? If you prefer an alternative approach please give details of how you think it should work and why you favour it?
Whilst the overlap approach itself is agreeable, the assignment of two levels of risk associated with land contamination under existing Part 2A Environmental Protection Act and these regulations must be clearly set out on both accounts in order for such an overlap to be successfully managed.  The continued absence of robust guidance for existing legislation does not give confidence in the necessary technical guidance being available to the regulators in a timely manner in order for the suitable and effective implementation of the regulations.

Question 9: do you agree with the proposed approach to damage caused by emissions which are ongoing at the date of coming into force of the Regulations?
The proposed approach may pose issues associated with apportioning liability for damage post implementation for ongoing emissions from a ceased activity.  Robust technical guidance would be required for such an approach to be successful.

Question 10: do you have any comments on the meaning of the term ‘natural disaster’ particularly in the context of flooding (regulation 7)?

In order to provide certainty perhaps definition of regular seasonal flooding should be defined within the confines of publicly available flood mapping such as that provided by the Environment Agency.

Question 11: do you agree that commercial sea fishing activities which are in accordance with the CFP should be excluded from the scope of the Regulations?
Question 12: do you agree with the proposed division of responsibilities between competent authorities (regulations 9 and 10)?
Whilst the proposed division of responsibilities between competent authorities appears logical, previous experience of the division of responsibilities under other regimes demonstrates the need for greater cohesion and communication between authorities.

In addition the proposed division of responsibilities for off-site damage according to the party relevant to the off-site damage for Annex II activities rather than the permitting authority may lead to confusion and discourse.  For instance a local authority may seek preventative measures from an operator under a LA permit, but is unable to enforce works for the prevention of “imminent damage” for off-site damage to groundwater as it is not the authority under ELD.

Question 13: do you think the Regulations should contain special provisions about handling emergencies and if so, what should they be?

Question 14 (Wales only): do you agree with extending liability to GMO permit holders (i.e. the GMO producers) as well as operators (such as farmers) who purchase GMOs from them (regulation 13 of the Welsh regulations)?
Question 15: do you agree with the way in which the ‘defences’ in the Directive have been applied (regulation 14 in England, regulation 15 in Wales)?
The proposed adoption of the Permit defence for Annex III activities is regarded by us as a sensible approach.  We note such a defence relies upon the operator being neither negligent or in breach of any conditions of the permit.  Whilst in principle such an approach should have no weaknesses, our Members’ have seen decline in standard of environmental permit drafting and enforcement as resources constraints lead to inexperienced staff carrying out these tasks - this poses a threat to the applicability of such a defence.

We would recommend that in order to retain clarity in the application of such a defence, the permits under which operators are held, must be suitably drafted and enforced, requiring an informed, experienced and suitably resourced regulator.

Question 16: do you agree with the proposed procedures for assessment and identification of remedial measures, and for the service of remediation notices (regulation 15 in England, regulation 16 in Wales)?
Question 17: do you agree with the proposed appeal procedures (regulations 14 and 16 in England, regulations 15 and 17 in Wales)?
Yes - assuming that an appeal against a remediation notice due to the operator disagreeing with the measures contained in it can be in relation to the type of measures and/or the extent of the measures.

Question 18: should appeal procedures be specified or left at the discretion of the appointed person?
Appeal procedures should be specified to ensure clarity and consistency of application throughout.

Question 19: should remediation notices be suspended pending appeal? 

The proposed approach allowing for the suspension of remediation notices pending appeal, except for cases where urgent steps are required is agreeable accepting the given timescales for appeal.  

Question 20: do you agree with the provisions dealing with requests for action (regulation 18 in England, regulation 20 in Wales)?

Yes although greater definition of likelihood, risk and sufficient interest is required as they are potential ambiguous as currently presented and therefore open to inconsistent interpretation across the various regulatory bodies.

Question 21: do you think ‘sufficient interest’ should be further defined and if so how?

Yes.
Question 22: do you think an NGO should be defined for these purposes and if so how?
Yes

Question 23: do you agree that judicial review is an appropriate route for challenging decisions by enforcing authorities?
Yes to maintain consistency across regulatory functions and regimes.

Question 24: do you agree with the proposed power for the enforcing authority to take action (regulation 19 in England, regulation 21 in Wales)?
Yes.

Question 25: do you agree with proposed powers of entry (regulation 22 in England, regulation 24 in Wales)?
Yes

Question 26: do you agree that there should be a charging provision in the Regulations (regulation 24 in England, regulation 26 in Wales)?
Yes, although widening the scope of such charges beyond land/premises to commercial property/possessions would perhaps enable recovery of expenses against persons who are not the owner of premises but are subject to notice under the regulations.

Question 27: do you have any comments on Schedule 1? 

No

Question 28: do you have any comments on Schedule 2?
No

Question 29: do you have any comments on the authorisations listed in Schedule 3? In particular, are there any other authorisations to which the permit defence ought to apply in your view?

Question 30: do you have any comments on Schedule 4?
Schedule 4; Section 9(2) fails to specify a future use beyond that covered under planning permission.  There is no suggestion of a local or regional plan in the draft Regulations or Draft Guidance consistent with the approach earlier advocated in relation to the planned future use of the land in question as set out in a Regional or Local Plan, without the benefit of a Planning Permission.  

Question 31: do you have any comments on, or additional evidence for, the Impact Assessment?

No

Question 32: do you have any comments on the guidance that are not already reflected in your answers to earlier questions?
In order to maximise the positive impact of the Regulations in relation to health, environment and broader economic benefits the Regulations and supporting guidance must be clear, robust and provided in a timely manner to enable regulators, stakeholders and practitioners within the environmental technology and services industry to implement.

As always we would, therefore, be happy to assist Defra or its consultants in the production of supporting technical guidance required by the implementation of the Regulations.  

We hope these comments are constructive and we would be happy to provide any further information required.

Yours sincerely,

Merlin Hyman

Director

